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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
GUSTAVE ZURAK, et al., 
Plaintiffs-Appellees, 
-against- 
76-2100 
PAUL J. REGAN, et al., 


Defendants~Appellants. 


PETITION FOR REHEARING Al 
SUGGESTION FOR RF ARI y 
Gustave Zurak, William McAuliffe, 5a! vatore Zambuto, Wislie Mack, 
Benjanim Santiago and Martin Halpern, on behalf of themselves and all 
others similarly situated, plaintiffs-appellees herein, respectfully 
petition this Court (Lumbard and Van Graafeiland, dJ., and 
Bonsal, D.J.) for a rehearing, pursuant to Rule 40(a) of the Federal 
Rules of Appellate Procedure, of its decision rendered and entered on 
February 7, 1977 (attached as Appendix A). In the alternative, plain- 
tiffs-appellees herein suggest, pursuant to Rule 35(b) of the Federal 
Rules of Appellate Procedure, that a rehearing in banc would be appro- 


priate. 


Appellees brought a 42 U.S.C. 61983 class action in the United 


States District Court for the Southern District of New York, alleging 
that their rights to due process and equal protection of the laws were 
violated by the procedures followed by New York Parole Board officials 


in consideriag their applications for conditional release from institu- 


tions where they were serving definite sentences.* After an evidentiary 


hearing, the District Court (Carter, J.) held, inter alia: 


Fundamental fairness cannot be achieved under 
present procedures for processing conditional 
release applications unless the inmate=applicant 
is given the opportunity to appear in person 
before the Board and to discuss his case with 
the Commissioner. 
Hist. Ct. op. at p-14*"* 
The District Court granted appellees’ motion for a preliminary injunc- 
tion ordering appellants, inter alia, to accord each applicant the 
opportunity for a personal hearing (slip op. at 17%6-1717).**" 

This Court affirmed the injunction except as it required appel- 
lants to provide a personal hearing. The Court ruled that, because 
defendants in New York are given access to their presentence reports 
under New York Criminal Procedure Law §390.50 prior to sentencing and 
because appellees do not claim there is any motive for, or evidence of, 
fabrication in the parole officers' relation of inmate interviews to 
the Board, "the risk of the Board basing its decision on erroncous 
information is relatively minimal and the record simply does not support 
allegations that misinformed decisions have been prevelant in the past" 
(slip op. at 1730). 


Appellees respectfully urge that this Court's decision be recon~ 


sidered because the following matters of fact and law were overlooked 


® Conditional releasees, upon the granting of their applications, are unde 
the supervision of the New York State Board of Parole for one year from 
the date of their release. They are subject to the same supervisory con 
ditions as New York parolees serving indeterminate sentences. See Court 
of Appeals opinion of February 7, £977, at Riel ieiiaes ftn. 1.62.63 

7 N.Y.C.R.R. §1915 et sege- 


**"Dist. Ct. op." denotes the District Court's unreported decision of 
July 30, 1976, which is attached as appendix B. 


***"Slip op." denotes the Court of Appeals decision of February 7, 1977. 
The content of the injunction is set forth in slip op. at 1716-1717. 
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or misapprehended: 

I. The District Court found that the procedure followed by the 
Board in its consideration of conditional release applications posed 
a high degree of risk that release decisions would be based on erroneous 
information. Because that finding was not clearly erroneous, the finding 
should have been upheld on appeal. The record fully supported the con- 
clusion that the risk of erroneous decisions was high and that nisin- 
formed decisions have been prevalent in the past. 

II. Should the Court believe the record to be incomplete on the 
question of how prevalent are inaccuracies in inmate conditional re- 
lease files, it should remand to the District Court the issue of the 
personal hearing for a full evidentiary hearing on the question of 
whether misinforre. decisions are likely or have been prevalent in the 
past. 

In the alternative, avpellees respectfully suqaqest that the question 
whether due process requires that conditional release applicants be 
afforded a personal hearing before the decision=maker is appropriate for 
a rehearing in banc because: 

III. The question is of exceptional importance because the right 
to appear and argue one's case before the decision-maker has been held 
fundamental. 

POINT I 
THE DISTRICT COURT'S FINDING THAT 
ERRORS WERE PREVALENT IN THE INMATE 
CONDITIONAL RELEASE FILES BEFORE 
THE COURT WAS NOT CLEARLY ERRONEOUS. 
This Court incorrectly concluded that the risk of decisions based 


on erroneous information is “relatively minimal" and that the record 


"simply does not support allegations that misinformed decisions have 


oom Toe 


been prevalent in the past." (slip op. at 1730.) The statement is con- 

trary to the factual findings of the District Court and to the record. 
The District Court found that the failure to provide a personal 

hearing had resulted in decisions based on erroneous information: 


The testimony adduced at the hearing demon- 
strated unequivocally that the conditional release 
applicant is not receiving fair treatment under 
present procedures. ile is interviewed by a parole 

officer, but because of staff cons traints, the parole 
officer conducts no independent investigation, instead 
relying on what the inmate tells him and what informa- 
tion is in the file. He makes a report which is sub- 
mitted to the Parole Board; yet the parole officer is 
never consulted by the Commissioner and, indeed, since 
he does not know the inmate-applicant, the Commissioner 
could not seem to be helped by the parole officer’ 
presence. The inmates are not given access te their 
conditional release fileSee.. sane } f such access 
seems to have led to injustice lv: ; st the 


naned 1 pia 


+ 


i 2aroic oO 
neutral ana everything is left pretty } ‘aes up 
the Commissioner. Fundamental fairness cannot be 
achieved under present procedures for processing con- 
ditional release applications unless the inmate-appli- 
cant is given the opportunity to appese in person before 
the Board and to discuss his case “with the Commissioner. 


ipist. Ct. op. at 13~14.) 
{emphasis supplied] 


The factual inferences of the District Court should be upheld unless 


they are “clearly erroneous."* United States Vv. United States Gynsum Co., 


333 U.S. 364, 394 (1948). 
The record clearly supported the District Court's conclusion. The 


record of an inmate having a long history of mental illness and convic- 


UM. aeien fF) 
The basic facts from which the District Court drew the inferences, i.@e, 
the procedures used in considering applications, were undisputed. 


tions for sex crimes, was mistakenly substituted for that of appellee 
gurak. (Dist. Ct.op. at 14.) A pre-sentence report was not included. 

The files of appellees Zambuto and Mack, also lacking essential reports,* 
contained erroneous and prejudicial alleaations made by the parole officers 
who compiled the data sheets. Although appellee Zambuto was convicted of 
attempted possession of a weapon, the data sheet report prepared by the 
interviewing parole officer stated that he had been "found guilty of 
Criminal Usury." Appellee Mack's parole officer, while averring in his 
data sheet summary that Mack was involved in proscitution and 

involved in or on the periphery of illeqal druq activitics as 

other illegal activities" failed to set forth any substantiation 
conclusions. 

Half of the files introduced below contained erroneous information 
or prejudicial comments by the interviewing parole officer lacking an 
evidentiary basis.** Psychiatric and medical reports were absent from 
ali the files. Furthermore, as the District Court noted, errors were 
unlikely to be noticed or corrected. (Dist. Ct. op. at 14.) Thus, this 
Court's conclusion that the risk of misinformed decision was minimal 


was in direct conflict with the District Court's finding, which itself 


ee ta Sahel —|. « Se eee * ed * ie < 
Appellee cambuto s file lacked his fingerprint report, and appellee 
Mack's did not include his pre-sentence report. See plaintiff~appellees' 


exhibit "4". 


**of the other files, the interviewing parole officers had not yet 
completed their reports in two of the three files. Only one of the 
six files thus was complete and errorfree. 


was supported by the record.* 


POINT i172 
IN THE ALTERNATIVE, SHOULD THE COURT FIND 
THE RECORD BELOW IS INCOMPLETE, THE fiat 
SHOULD BE REMANDED FOR A FURTHER EVIDENTIA 
HEARING. 
The hearing held by the District Court did not entertain directly 


the questions of fact necessary to resolve the issue of the likelihood 


of misinformed decisions.** However, substantial evidence was introduced 


supporting appellees' allegations that error is likely. See infra, Point 1 


at 3-5.Contrasting sharply with the Court's disposition of the instant 

i in : 
appeal is that of the Court/Holup v. Gates, Fiza Mad Cir.Oct. 2u, 
1976), slip op. at 5887-8, where the panel, observing that the Connecticut 


parole applicants had not established even one instance of parole file 


¥ This Court's conclusion that the provisions of Procedure Law §3 
(CPL §390.50) allow an inmate to discover and correct errors in t 
pre=sentence report is in error. (Slip op. at 1730.) The report 
available for examination only by a defendant's attorney - if he 

so request —- not venue defer dant himself unless he is appearing in 

pro se. The Parole Board's own. requlations maintain the confidentiality 
of the pre-sentence 3 report; an inmate may not examine £6. 7 NeriCeRe ke 
§5.30(d); see CPL 6390.50. 


Furthermore, the inference that inaccuracies would be noted and 
corrected in writing in the pre-sentence report pro ovided the Sarain Board 
is without “Merit, Lor most errors, if found, would ordinarily be corrected 
orally at the time of sentencing by the defendant's attorn 


** See letter of Judge Carter dated November 21, 1975, outlining the 
issues to be heard at the evidentiary hearing. A copy is appended as 
Appendix "C". 


inaccuracy, nonetheless, remanddd the case for an evidentiary hearing 
to make an adequate record. Id. at , slip op. at 889. 
« 
Should this court find the record to be incomplete regarding 


whether the likelihood of misinformed decision is high, the matter 


should be remanded for an evidentiary hearing. 


POINT Itt 


A REHEARING IN BANC IS APPROPRIATE. 


A personal hearing has been recognized as a fundamental requisite 


of due process. One is entitled to appear before the decision-maker 
his delegate to argue one's case whether facing loss or reduction of 
welfare benefits, Goldberg v. Kelly, 397 toe. 264. 267 (L9TC)s loss 


few days of “good time hile incarcerated, Woltt Vv. McDonnell, 


539,(1974), or even a ten-day suspension from public school, GOSS’ Ve 


419 U.S. 56S, 580-81 (1975). Here, the Court has denied appellees 


opportunity, instead relying solely upon the required statement oc xe 


or 


LOPeZ, 


this 


asons 


for release denial to inform an applicant whether the denial was based 


on inaccurate information or was otherwise improper.* No one gets fortn 


the inmate's case for release to the Board (District Ct. Op. at Las). 


Yet, because of a denial, an inmate may renain incarcerated for alnost 


*® As the evidence 5S! 


jowed in the district court, a typical reasons statenen 


might read "you have a long hastory of arrests and...vour release at 


this 


time would be incompatible withe -he interests of society," but "{the 


Parole Board doesn't) list what those arrests would be." (Record on a 


ppeal, 


appendix at 198a) Whether such a statenent could provide an innate with 
any meaningful information or alert him to errors in his file is unlikely 


two years.* 

Due process requires that the opportunity to be heard 
be tailored to the capacities and circumstances of those 
directly affected by the decisions. soneers vy. Kelly, supra 
at 268-9. Written subnissions are not pr for prisoners. 
See Johnson v. Averys 393 U.S. 483, 487 (1969). Indeed, it is 
not likely that they are even considered by the 


commissioner who spends but a few minutes with each file. 


(Record on appeal, appendix at 19la-192a.) see also Citizens’ 


Inquiry on Parole and Criminal Jus stice i Prison Without 
3 B Ld 


eotmacsestmamnistr 


Report on New York Tarole 44 (Pracqer, 1974). 
2 Sieincianen 


— seca cattascemmcaaniinasante tne aN 


The denial in this appeal of the richt to be heard at 


"s,s meaninaful time and in a meaning ful manner Art rond Ve 


ManzO-r 380 U.S. 66> (1965), raises a question of exceptional 


importance. A rehearing in banc is ppropriate. 


® This court stated that "in the majority O1 Ca: ses" the consequences 
of an adverse decision were greater for the parole than the 
conditional release applicant (slip op. at 1726 n. 13). However, 

a parole i aga will be reconsidered for release within two 

years, and of ften earlier. See New York Correction Law 62) 713). 

The conditional release applicant is considered only once, and 

if denied release is not again eligible for release. 


«§- 


CONCLUSION 


Appellees respectfully submit that as set forth 


above, this Court misapprehended and overlooked findings 


i 


of fact and law and therefore a rehearing is necessary. 


In the alternative appellees suqqdest that a rehearing 
’ "3 


t 
in 
request 


that the petition be granted. 


submitted, 


* 
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UNITED STATES COURT OF APPEALS 


For tne Secoxp Crmcurr 
ssid cuscnllsacaillh deudinaeliecoie ce 


No. 425--September Term, 1976. 
(Argued October 29, 1976 Decided February 7, 1977.) 


Docket No. 76-2100 


SE ae a 


Gustave Zuraxk, WruaM McAvutrre, Sarvatonr Zam 
BuTO, Witter Mack, Brxgaminx Santiaco, Mantix Has. 
PERN, on behalf of themselves and all others similarly 
situated, 

Plaintiffs-Appellees, 


ae Yo 


Pau J. Reoax, Benzamixs Wann, Raymoxp Dorsey, Win 
LUM BaARNWELL, Frank Caupweit, Maurice Drax, Mar 
Tix Grunnrmce, Franx Gross, Apa Joxrs, Microw Lewis, 
Jous Marrvect, Lovis Prenso, Jouxn Quixs, and Axor. 
Luis Rivera, Commissioner of New York State Board 
of Parole, individually and in their official capacities, 

Defendants-Appellants. 


Ce ae 


Before: 


Loumparp and Vaw Graaremann, Circuit Judges, 
and Bonsar, District Judje.* 


Se 


Appeal from an injunction issued in the Southern Dis 
trict in which Judge Carter found that due process 
requires that defendants-appellants: (1) process applica. 


. Of the Southern District of New York, sitting by designation 
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tions for conditional release from the New York City Cor- 
rectional Institution for Men, Rikers Island in order of 
eligibility and within 60-90 days of an inmate’s arrival at 
Rikers Island; (2) provide written statements of reasons 
and facts to inmates whose applications for conditio al 
release are denied or deferred; and (3) accord each appli 
cant an opportunity for a personal appearance before a 
commissioner of the Board of Parole. 

Affirmed except as it requires appellants to provide a 


personal appearance. 


Goxnpox J. Jomxsox, Esq., 
ciety, New York, N.Y. (Natalie J. Kaplan, 
William FE. Hellersteir and Donald H. 
Zuckerman, Attorneys, The Legal Aid So- 
ciety,,New York, N.Y., on the brief), for 
Appellees. 


Artenr R. Sitveeman, Assistant Attorney Gen 
cral, State of New York (Louis J. Lefko- 
witz, Attorney General of the State of New 
York and Samuel A. Hirshowitz, First As- 
sistant Attorney General, State of New 
York, on the brief), for Appellants. 


Seem a ee mente 


Luapann, Circuit Judge: 


Defendants-appellants, members of the New York State 
Board of Parole (hereinafter “the Board”) and state cor- 
rectional services officials, appeal from an injunction is. 
sued in the Southern District, dated July 30, 1976, upon 


findings by Judge Carter that due process requires that 
defendants: (1) institute procedures to ensure that anpli- 
cations for conditional release from the New York City 
Correctional Institution for Men, Rikers Island 


are pro- 


, 
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cessed in order of eligibility and within 60-90 days of the 
applicant's arrival at Rikers Island; (2) provide each in- 
mate whose application for conditional release is denied 
or deferred a written statement of the reasons for the 
Board's action together with the facts relied upon in reach- 
ing the decision; and (3) accord to each applicant the op- 
portunity for a personal appearance before the Board 
commissioner or commissioners responsible for determin- 
ing the disposition of the application. Appellants contend 
that the inmates’ interest in conditional release is not suffi- 
cient to make their claims cognizable under the Due Proc 
ess Clause; further, they argue that in any event due 
process does not require the procedures ordered by the 
district court. We reverse so much of the district court's 
injunction which mandates an opportunity for personal ap- 
pearance before a member of the Board and aflirm the re- 
mainder. 

Under New York Penal Law § 70.40(2)' individuals, such 


as were the appellees, serving one or more definite sen 


tences of imprisonment with an aggregate term in excess 


1 Section 70.40(2) provides as follows: 

2. Definite sentence. A person who is serving one or more than 
one definite sentence of imprisonment with a term or aggregate term 
in excess of ninety dares may, if he so requests, be conditionall: 
released from the institution in which he is confined at any tine 
after service of sixty days of that term, exclusive of credits allowed 
under subdivisions four and aix of section 70.40. In computing ser 
view of sixty days, the credit allowed for jail time under subdivision 
three of section 70.30 shall be calculated as time served. Conditional 
release from such institution shall be in the discretion of the parole 
board, and shali be upon such conditions as tniy be imposed Ly that 
board, in accordance with the provisions of the correction law. 

Conditional release shall interrupt service of the sentence or sen 
tences and the remaining portion of the term or aggregate term 
shall be held in abeyance. Every person so released shall be under 
the supervision cf the parole board for a period of one year. Com 
pliance with the conditions of release during the period of super 
vision shall satisfy the portion of the term or aggregate term that 
has been held in abeyance. 
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of 90 days may request conditional release from « ustody 


any time after the service of 60 days; release is 

cretion of the Board and is probationary for 

“Definite sentences” under New York law never exceed one 
year, New York Penal Law §§ 70.00(4), 70.15(1), although 
a person sentenced to two or more definite sentences may 
be required to serve an aggregate term of up to two years.’ 
New York Penal Law § 70,30(2)(b), Definite sentences 
may be imposed for certain misdemeanors and certain low 
grade felonies. See New York Penal Law §§ 70.15, 70.00(4) 
In contrast, sentences of more than one year are indeterm)- 
nate and may be imposed only for crimes classified as 
felonies. New York law requires that the term of an inde 
terminate seutence be at least three years an provides 
that it may be for as long us life r certain crimes, See 
New York Penal Law § 70.09. An individual sentenced to 
an indeterminate term is eligible for parole after having 
served a minimum period of imprisonment (as f 
sentencing court, or, in certain cases, 

much be at least one year and may be 

New York Penal Law § 70.00(3). 

served in a county or regional correctional institution: 
indeterminate sentences must be served in a state prison, 
New York Penal Law §70.20. Under New York Corree 
tional Law § 214 applicants for parole, but not for condi- 
tional release, are entitled to a personal appearance before 
a three-member panel of the Board and a written state 
ment of reasons and facts relied upon if parole is denied 
Appellees argued before the district court that the lack of 


The term of a definite sentence in credited with any time spent in 
custody prior to the commencement of the sentence as a result of the 
charge that enlminated in the senter-e. The credit is referred to as 
“jail time.” New York Penal Law §¢70.30(3). In addition, the term 
of a definite sentence may he sicnificantly shortened through the use 
of good time credits, See New York Penal Law § 70.30(4) 
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such procedures in 
tions violates both 
sought declaratory 
U.S.C. § 1983. 

Plaintiffs were all inmates se 
more than 90 days 
cision of July 30, 1976, the di 
motion to proceed as 
(2), which was unopposed; th: 
on Rikers Island who are or 


ditional release.‘ 


The operation of the conditi 


described at trial aymon rsey, the offici 


ing the Rikers 


Parole 
There are no written 
are to be conducted. 


determining the orde: 


be interviewed ;* 


The named plaintiffs have all beer released from custody 


cussion in text, 


The district it record shows that on Oct 


court granted plaintits apy cov posttrals 
tion ef the clase fo incluce iimates cer ed by 
staff who sre transferred from Rikers Istand t 
programs in other parts of New York City 


increases the sie of the class by approximately 


appatcatly wet une; posed; accordingly, this court's opini 


taken to refer to the class as amended. 


The district court found the operation of the program to be “chaotic.” 
For example, witness Maitland Jones testified that be was sentenced to 
a one year term on April 18, 1975 and arrived at Rikers Island op 
April eo, Jones stated that ugh he bad applied fer conditional 
release shortly after his arrival, be had not yet received an interview 


“oO O75 


as of the date of his testimony, December 22, 1975. Appellees Zurak, 
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interviews f 


to th 
the } 


© B1u0uU 


es | f 
miro OF 


takes down ans 


the inmat: 


offes 


may 


the inmate’ 


Ba 
office 
iInma 


histo 


sed on the 
re prepares a Wi 
te’s file, 


ry of the 


mation 


parol 


thou 


tionn 


© OU 
j 


rh he 


1 re 


diseretion 


foun 
60 to 


1 tl 


nr 
UV a 


the Board 


Zambute anc 

before they 

tiago te tifis 

1975, after repa 

ebtain wn interview wetil evermber 16; a9 of December 

tingo, who waa serving a one vear term, bad vet to hear from the Voard 
Appellee Halpern test. fet that he arrived at Rikers Inland an April 30 
1975 and inv ; iy 8] ed for cond y eo*e, linipern etated 


that he was not interriered votil f f ti ¥ llalpern's release 


was deferred wotil November and grant pre ry vio; however, 


Halpern stated that he refvsed conditional release been be had only 
75 days left in his term and he preferred to serve this time rather than 
fare a year-long probatio 


New York Penal Law § 70 10(2) provides that jail time is to be 
treated as time served in computing the 60 day period. Bee notes 1 and 


2, supra 


1720 


the parole offices 


not allow ed to se« 


upon 


wh 


though the 


A 


marily influences 
of his offense, t 


his future plans," In Septembe 


provide written statenn 


whos 


Boat 


‘ 


! 
¢ appicat 


d's prac 


tion without 


has been denied n 


for reconsiderat 


Be 


class 


had 


fore pi OC, ding 


in if 


hex nh FS le ased ; 


ln TTauvmes ©. BF 
least where me at 
it is Hot ne ary forti«l 
repard ? see ¢Titetia fer 
law, ap)! i for par 
the same « 
York Penal I 70,40 
Chairman, N.Y. State Board of Pa v1 O25. 040 24 (74 
3. 


vacate] and remanded as moot sub nom Hegan ¥. Johnsen, 419 | 
1015 (1974) 


Lawrence Kavanaugh, 
Department of Corrections, is i " mons at the Fe 
statements of reasons and facta (giver ce September, 1975) are pre 
pared in secordance with Neu Cy ne ! He alse 
stated that an inmate whose application bas been de 
the Chairman of the Parole Board for reconsideration ane 
in a letter the reasons the original denial should be reconsidered, Tlow 
ever, the record is silent on whether this opport: nity for reconsideration 


is made generally known to the inmates 
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{his cas 
Gerstein \ 
vy, /owa, su 
tivel) 
gibilits 
bilits 

prior 


substantial t] 


shall make 
practicabl 

rensons W 

bet all ba i | 

status and 

make no contention 
improper not 
properls ident 
School Comm'rs 
curiam) 


controversy fri lnintiffs has been re 


Because of the relatively short perieds of incarcera 
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laws 


involved and the possibility of conditional release, the 
alleged harm can hardly be redressed while any possible 
plaintiff is still an inmate. See Gerstein v. Pugh, supra, 
420 U.S. at 110 n.11; Sosna v. Iowa, supra, 419 U.S. at 401- 
02. Furthermore, it is clear that there is a sufficient ad- 
versary relationship here to assure proper presentation 
of the issues. Franks v. Bowman Transportation Co., 424 
U.S. 747, 752-57 (1976). 

Turning to the merits, we must first inquire whether a 
prisoner’s interest in conditional release is suflicient to 
warrant due process protection. Although the Supreme 
Court has rejected the notion that every state action having 
adverse consequences for an inmate automatically raises 
a question of due process, see, u.y., Meachum v. Fano, 44 
U.S.L.W. 5053 (U.S. June 235, 1976); Jloody v. Daggett, 
45 U.S.L.W. 4017, 4020 n.9 (US. Nov. 13, 1976), it has left 
open the issue of whether, and to what extent, parole re- 
lease procedures may be held to activate due process rights. 
See, e.g., Moody v. Daggett, supra, 45 U.S.L.W. at 4020; 
Scott v. Kentucky Parole Board, 45 US.L.W. 4009 (U.S. 
Nov. 2, 1976). As the district court noted, however, if is 
settled in this circuit that a prisoner’s interest in prospec- 
tive parole or “conditional entitlement” is entitled to due 
process protection: “Whether the immediate issne be re- 
lease or revocation the stakes are the same: conditional 
freedom versus incarceration.” United States ex rel. John- 
son v. Chairman, New York State Board of Parole, 500 
F.2d 925, 928 (2d Cir.), vacated and remanded as moot sub 
nom. Regan v. Johnson, 419 U.S. 1015 (1974). See Wolff 
v. McDonneli, 418 U.S. 539 (1974); Holup v. Gates, —— 
F.2d -——,, slip op. at 5881 (2d Cir. Oct. 20, 1976); Haymes 
v. Regan, 525 F.2d 540 (2d Cir. 1975).* 


As noted by Justice Stevens in his dissent in Scott v. Kentucky Parole 
Board, supra, the circuits are in conflict on this issue. See 45 U.S.L.W. 
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New York Penal Law §70.40(2) provides inmates a 
“Justifiable expectation rooted in state law,” Montanye v. 
Haymes, 44 U.S.L.W. 5051, 5052 (U.S. June 25, 1976), that 
they will be conditionally released if they meet Board 
standards. See New York Correction Law §$27. Although 
the potential deprivation involved in an administrative 
decision is an appropriate factor to consider in determin- 
ing the amount of process due, sce Mathews v. Eldridge, 
424 U.S. 319, 335, 341 (1976), it is the nature of the in- 
terest sought to be protected from official action that de- 
termines whether due process attaches. See Meachum vy. 
Fano, supra, 44 U.S.L.W. at 5056. Whether labelled “con- 
ditional release” or “parole” the nature of the inierest at 
stake in this case is the same: conditional freedom versus 
incarceration. See United States ex rel. Johnson v. Chair- 
man, New York State Board of Parole, supra, 500 F.2d 
at 928: ef. Wolff v. McDonnell, supra, 418 U.S. at 596-97. 

Having determined that due process attaches, the ques- 
tion remains of how much process is due. In this inquiry 
we are guided by the Supreme Court’s observation that 
identification of the specific dictates of due process gen- 
erally requires consideration of three factors: 1) the pri- 
vate interest involved; 2) the risk of an erroneous de- 
privation of that interest through the procedures used, and 
the probable value of additional or substitute procedural 
safeguards; and 3) the public interest in maintaining exist- 
ing procedures, including the function involved and the 
fiscal and administrative burdens entailed in additional or 
substitute procedures. See Mathews v. Eldridge, supra, 424 
U.S. at 334-35.'° 


at 4011 n.1, and cases cited therein; Afower v. Britton, 504 F.2d 396, 
897 (10th Cir. 1975) (dictum). 


10 In Haymes v. Fegan, supra, 525 F.2d at 543, this court adopted an 
almost identical three-pronged balance between “the inmate's interest in 
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Turning first to the inmate’s liberty interest we note 
that this court and others have distinguished between the 
inmate’s interest in continued conditional freedom (in- 
volved in the parole revocation decision) and his anticipa 
tion or hope of freedom (involved in the parole release 
decision), see Morrissey v. Brewer, 408 U.S. 471, 482 n.8 
(1972); Gates v. Holup, supra, slip op. at 5885; Childs v. 
United States Board of Parole, 511 F.2d 1270, 1286 (D.C. 
Cir. 1974) (Tamm, J., concurring); in the latter instance 
the broad discretion afforded the Board necessarily lessens 
the required content of due process. See Haymes v. Iegan, 
supra, 525 F.2d at 543.%% We think a similar distinction 
can be drawn between the inmate’s interest in conditional 
release and parole. As the state points out, applications 
for conditional release are less likely to be granted th: 
are applications for parole; accordingly, the conditional 
release applicant’s expectation of liberty is less justified 
and his interest is correspondingly less substantial. See 
United States ex rel. Johnson v. Chairman, New York State 
Board of Parole, supra, 500 }'.2d at 928."* Further, because 


the proceedings ... the ‘need for and usefulness of the particular safe 
guard in given circumstances’... (and) any direct burden which might 
be imposed on the Bourd” by this requirement, quoting Frost v. Wein 
berger, supra, 515 F.2d at 66, quoted in Holup v. Gates, supra, slip op. 
at 5886. 


In Childs v. United States Board of Parcle, supra, 511 F.2d at 1282, 
in a related context the court stated: 
“There is a substantial difference on the due process issue between 
a finding of serious disciplinary action leading to loss of good-time 
eredits, involved in Wolff, and denial of an application for parole. 
The broad discretion of the Board in the latter instance lessens 
the content of required due process..." 


In Johnson the court relied, in part, upon 1972 Board statistics ahow 
ing that 75.4¢e, (4,412) of the inmates applying for parole were suc- 
cessful; these statistics strengthened the court's conclusion that the in 
mates had a cognizable liberty interest in parole. Board statistics for 
1974, however, reveal that cnly 205% (746) of the applicants secking 
conditional release were successful. 
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the conditional release applicant’s sentence will almost al- 
ways be shorter than that of the parole applicant, he will 
ordinarily have less at stake? Thus, although the inmate 
seeking conditional release has a significant interest in the 


Board's decision, we think his interest less substantial than 


that involved in parole revocation and, perhaps, release. 


Accordingly, although we reject the state’s contention that 
these considerations negate the existence of an interest 
sufficient to warrant due process protection, we adopt the 
position that the demands of due process should be less 
stringent. Compare Mathews v. Eldridge, supra, 424 U.S. 
at 341-43. 

The district court found the administration of the condi 


tional release program to be chaotic. Obviously, the pro- 


y; 
gram is almost meaningless to an inmate if he is unable 
to obtain even a preliminary interview after six months 
at Rikers Jsland,' and such administration amounts to an 
arbitrary denial of the statutory entitlement. “The funda- 
mental requirenient of due process is the opportunity to 
be heard ‘at a meaningful time and in a meaningful man- 


ner’” Mathews v. Eldridge, supra, 424 U.S. at 333, quot- 
ing Armstrong v. Manzo, 350 U.S. 545, 302 (1965). see 
Moody v. Daggett, supra, 45 U.S.L.W. at 1020-22 (Stevens, 


13 See notes 1, 2 and 3, and accompanying text, supra. Appellees point 
out that the consequences of derial of conditional release to an inmate 
serving the maximum definite sentence (2 years, release possible after 
60 days) and the consequences of denial of parole to an inmate serving 
the minimum indeterminate sentence (3 sears, release possible after 
1 year) almost overlap (22 months versus 24 months additional incar 
ceration). However, since the court has only been given hypotheticals, 
and not facts, it can only presume what seems obvious: that the great 
majority of eases will not fall at the extremes presented in appellees’ 
hypotheticals and thus in the majority of cases the consequences of an 
adverse decision of the Board will be far greater for the parole appli 
cant than for the applicant for conditional release. 


14 See note 5, supra. 
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J., dissenting.** Since the testimony at trial indicates that 
applications are currently processed within 60-90 days of 
arrival at Rikers Isiand, the district court’s order requir- 
ing that applications for conditional release be provessed 
in order of eligibility and within 60-90 days of an inmate's 
arrival imposes little, if any additional administrative or 
fiscal burden. However, although we agree in principle 
with the district court’s order, as a practical matter it 
may be impossible for the state authorities to process ap- 
plications in strict order of eligibility and still maintain 
a fair and rational conditional release program,’* Thus, 

15 The district court also correctly noted that the state legislature must 


have intended reasonably prompt action on conditional release appli 
cations. 


In order to clarify some confusion evident at oral argument we note 
that by “eligibility” the district court obviously meant statutory eligi 
bility. An inmate becomes “eligible” for release if he is serving one 
or more definite sentences with an necregate term of at least 9) days 
and has eerved 60 days, including jail time as provided by siatute. See 
motes 1 and 2, supra. It should be obvious that an inmate who may 
become eligible for conditional release and has served 20 days should 
ordinarily have his application processed before that of an ! 
bas served only 10 days. Similarly, inmates who arrive with j 
should ordinarily be processed before inmates who arrive without su 
time; in any event, the staff has up to 90 days from the point at whict 
an inmate arrives at Rikers Island within which to process t 


cation (assuming the inmate falls within $70.40(2) and desires to par- 
g ? ( } 
ticipate). While we appreciate Judze Van Graafeiland’s convern with 


excessive involvement of the federal courts in state prison administra 


tion, any attempt to remedy unconstitutional action on the part of state 
prison officials must necessarily involve some “interference with the 
routine operation of a state penal system.” We merely hold that the 
district court properly exercised its traditionally broad equitable discre 
tion in shaping an order to eliminate the arbitrariness inherent in a 
system where applications are processed “at random." See Hecht Co. 
v. Bowles, 321 U.S. 321, 329 (1944). Although problems may yet arise 
in the application of the conditional release program (such as how to 
treat tardy applications), the state authorities are in the best position 
to dea) with such problems as they come up. This court simoly cannot 
predict all the difficulties yet to be encountered and shape its order 
accordingly; to do so would unnecessarily strait jacket the state au 
thorities. 
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y* 


for example, in processing applications the state author- 


ities may wish to take into account the fact that an ap- 
plication has been filed in a tardy fashion. Because we 
view the court’s order as an effort to deal with the exigen 
cies at hand and not an attempt unnecessarily to tie the 
hands of the state authorities, we understand the court's 
mandate to require the precessing of applications } 
order of eligibility only to the extent that this is prac 
and fair to the applicants. The state authoritics thus 


main free to fashion their own procedures to deal Wi 


ministrative probl ins that may arise in the application of 


} 


the program as long as applications are processed in a 
timely and rational fashion. 

We have no difficulty w he district court’s require- 
ment of a statement of reasons and facts. The funda 
mental nature of such statements in parole release deci- 
sions is discussed by Judge Mansfield in United S$ 
rel, Joknson v. Chairman, New York State Board of Pa- 
role, supra, and was noted again in Haymes v. Regan, 


supra, 525 I°.2d at 543-44, and Holup v. Gates, supra, slip 


tatcs ez 


op. at 5886-87, It is sufficient here to note that the same 
considerations apply to conditional release decisions and to 
emphasize that, particularly where an administrative body 
is vested with such large discretion, a requirement of a 
statement of reasons and facts is necessary to protect 
against arbitrary and capricious decisions or actions 
grounded upon impermissible or erroneous considerations, 
See United States ex rel. Johnson v. Chairman, New York 
State Parole Board, supra, 500 F.2d at $29. Such state- 
ments must provide the inmate with the grounds for a de- 
cision to deny or defer his application for conditional 
release, and the essential facts upon which the Board 
relied. See Haymes v. Reagan, supra, 525 F.2d at 544. As 
the Board alleges that it has been voluntarily complying 
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with this requirement since September, 1975, the court's 
order should constitute no additional burden.” 

Given the foregoing procedural safecuards, and keeping 
in mind the interest at stake and the additional admi 
tive and fiscal burdens involved, we conclude 
personal hearing before a member of the Board is no 
constitutionally mandated. Unlike a parole revocation pro 
ceeding, the procedures used in the conditional release 
program are not adversary in nature; rather, both 
Board and the inmate have an interest in obtaining the 
mate’s release. See Gagnon Vv. Scary" He 401 USS. 118, 
85 (1973); Hyser v. Ree d. 318 F.2d 225, 237, 242 (D.C 
1963) (en banc), cert. denied, sub nom. Thom 
United States Poard of Parole, 375 U.S. 957 (1963). 
like parole revocation, the conditional release decision 
rarely, if ever, involve complex factual disputes inv hich 
the inmate may have to prove himself innocent of criminal 
behavior or show factors in mitigation. See Morrissey Vv. 


Brewer, supra, 403 US. at 485; Gagnon ¥ Scarpellt, supra, 
411 U.S. at 786-88; Carson v. Taylor, Pod 

op. at 5075, 50385 (2d Cir. July 22, 1976). 

tional release decisions involve questions 

tions of discipline in maximum security ins 

Wolff v. McDonnell, supra, 418 U.S. at 558-63, 

district court’s order, applications for conditional release 


17 Of course, voluntary compliance does not make a controversy moot 
where, as here, there is a pos bility of recurrence of the wroneful con 
duct. Allee v. Medrano, 416 U.S. 802, 810-11 (1974); United States V. 
W.T. Grant Co., 345 US. 629, 632-33 (1953). We also reject a pel 


Jants’ sugeestion that this portion of the court's holding wes unnecessary 


because New York Correction Law §214(C) provides for written state 
ments of reasons and facts. Section 214 hy its terms applies only to 
parole decisiona. Moreover, we {ail to see how appellants can rely on 
that part of section ©14(6) which requires written statements and then 
ignore the languace in the same section indicating that s h statements 
are to be preceded by a bearing before a three-member panel of the 
Board—a procedure reserved for parole decisions 
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must be processed within 90 days of an inmate's arrival at 


4 


Rikers Island. The Board’s decision is primarily influ 
enced by the applicant’s prior record, the nature of his 
offense, his institutional adjustment, and his 

Thus, given the short span of time betweer 

ers Island and the release decision und the 

parole officers make no independen 

formation upon which the Board acts 

obtained in large part from available p 

and the inmate interviews. Under New York Cri 


z£* i ey 7 | ee “ 
§ 390.09 defendants are 


cedure Law 
presentence reports prior to sentencing and thus ha 
opportunity to learn of and correct any inac 

pellees do not claim that there is any motive 

idence of, fabrication in the parole officers’ relation of the 
inmate interviews. Compare Carson v. Tavlor, i 
op. at 5085. Thus, the risk of the Board basing its decisi 
on erroneous information is relatively minimal 

record simply does not support allecations that 
formed decisions have been prevalent in the past. Com; 
Holup v. Gates, supra, slip op. at 5587, The requiremen 

a statement of reasons and facts should serve to protect 
the inmate from arbitrary decisions, or those based on 
impermissible grounds, see Haymes v. Regan, supra, 525 
"2d at 544; United States ex rel. Johnson vy. Chairman, 
New York State Board of Parole, supra, 500 F.2d at 929; 


further, if a decision has no basis in an inmate's file, 


judicial review should be available. Wolun v. Gates, supra 
» SU] 
slip op. at 5888. 
Although a personal interview might provide the inmate 


‘ 


with a better opportunity to present his case to the Board, 
we think that, under all the «” cumstances, the inmate has 
sufficient opportunity to present the relevant facts through 
the parole officer and by his own submission of any in- 
formation helpful to his cause. 
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We cannot ignore the sienif.cant additional financia 1 and 
administrative burdens necessarily involved in cottiin 
in-person hearings to all conditional release applicants. In 
1974 there were some 2078 applications for conditional 
release by inmates at 62 local penitentiaries and jails 
throughout the state; 1200 of these applications were made 
by inmates at Rikers Island. The Board, which: currently 
consists of 11 members, conducts about 19,000 hewrings 
per year in panels of three. Even if the impact of a leci 
sion of this court requiring conditional release hearings 
could be limited to he class of inmates at Rikers Island, 
“(we only need say that experience with the ¢ titution- 


alizing of government pt -ocedures suggests that e ulti 


mate additic wade cost in terms of money and ad linistrative 
burden wot dt he insubstantial.” , Uthews v. Eldridge 
supra, 424 U.S. a 7. Weighing f these factors, we 


conclude that ati process does not require that a personal 
appearance before a member of the Board be riven to each 
conditional release applicant. 

Finally, we and no merit in appellees’ claim that the 
difference in procedures between inmates secking condi- 
tional release and inmates see king parole violates the Equal 
Protection Clause. See New York Correction Law $214. 
Equal a does not require that all procedural pro 
tections be applied in the same fashion without regard 
the length of internment or the nature of the crime in- 
volved. See, ¢.g-, Marshall v. United States, 414 U.S. 417, 
422 (1974); McGinnis v. Royster, fags U.S. 263, 969 70 
(1973) ; Baldwin v. New York, 399 U. 66 (1970). Compare 
Baxstrom v. Herold, 383 U.S. 10 ae (1966). 

Acc erdiusly. we affirm the ander of the court except as 
it requires appellants to prov ide a personal appearance 
before a member of the B oard to applicants for conditional 
release. 


Van Graareianp, Circuit Judge, con 


dissenting in part: 


I concur in that portion of the majority opinion 
holds that appellees are not entitled to appear 
before the Parole Board. 

Since August 1975, the State has been furni: 
jected applicants for conditional release with written s 
ments of the reasons for their rejection. For this re: 
and because this Court has already 
in the related field of pare le, 

Jolnson v. Cheirman of New 

500 F.2d 925 (2d Ci: 

sub nom. Regan v. Johnson, 419 

concur with the majority 
furnished. 

As to the bal: 
reverse. It ree 


cedures to “insure 


processed in order of eligibility and mandates that they 


be processed within 60-90 days 


on Rikers Island. In thus holding that the State may not 
process one prisoner's application unti 
cessed the application of another 
for release one day earlier, th 
the petty to constitutional status. Ignoring the adu 
of the Supreme Court that “federal courts do net sit to 
supervise state prisons, the administration of which is of 
acute interest to the States”, Meachwu v. Fano, 44 U.S.1L.W. 
9053, 5057 (U.S. June 25, 1976}, he has created another 
procedural morass for already beleaguered prison officials 
and created inequities in the process. 

If constitutionality is to be equated with fairness, an 
unjustifiable equation under the law, see Meachum vy. Fano, 
supra, at 5006, fairness to all should be the criterion. A 
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plan is not fair which requires a prisoner, wh 
prompt application for release, to sit patiently by 
after the application of a less diligent inmate, albeit 
with earlier eligibility, is passed upon by 
A procedure is not just which mandate 
tion, which is complete and untroublesome, ¢% 
the shelf until information is compiled to compicte 
of a more controversial applicant. Such Feder: 
ence with the routine operation of 
not compelled by the Fourts nth 
should occasionally remind ourselves, provide 
no State shall “deprive any person of life, libe 
erty, without due process of 
My colleagues, recognizing 
Judge's order, construe it as 
word “insure”. They say that 
State is ordered to adopt must r 
applications in strict order of eligibilt 
tent that this is practieal and f 
submit that this constitutes not an 
framing of the District Judge’s order and, wit! 
respect to my colleagues, merely 


nate consequence of unnecessary Te leral interf 


another. It is one thing to direct the State to promulgate 


rules which require processing in order of eligibility only 


another thing to promulgate them. If it is possible for 
the State to draft rules which will withstand the challenge 


of indefiniteness, what a Pandora’s box they will open 


to the extent that it is “practical and fair”; it is quite 


for the litigious prisoner who asserts their impractical or 
unfair application. This infelicitous result, we mandate in 
the 1:.ame of Due Process. 


My brothers say that, because applications are presently 
being processed within 60-90 days, the order which re- 
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this is not the proper test 
whether a Federal C 

simply put, is whet 

of 91 days in the processing 

ing opinion in Moody v. Daggel 
which my brother 

Stevens, S} 


ings, said ¢ 


order may well operate 
inmate at 
brothe: hy rs 


latter's casily proce 


the court-imposed deadline for the tardy 


Our eagerness to correct asserted wrongs 


us to the fact that when we create a right 


’ 


‘ y \ ‘ 
the groundwork for a remedy. One would expect that a 


right of such constitutional magnitude as to justify de 
lineation by this Court would merit drastic remedial relief, 
Contempt of court, habeas corpus and actions for damages 
are remedies which come readily to mind. Woe betide the 


hapless penal officer who violates an inmate's constitutional 
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rights by p 
failing to } 
have in 
involvement by 


ew 
1OnSs. 


penal institu 
766 (2d Cir. 


portions of the ord 


the basis for my concern. 


“ea rmrrnrr oy : 


GUSTAVE 2U? 
SALVATORE 
BENJAMIN S? 

on behalf of 
others similarly 


~ PRT 


DELLN p 


PAUL ga RE 
neal WILLIAM 
CALDWELL, MAUR? 
GILBRIDE. F 
MILTON LEWIS, 


PIERRO 
RIVERA, Col 
=} : 


ce gt 


and 


The 
Parole 


15 Park 

York, New 
Natalie J. Kal 
Gordon 
William E. 
Donald H. 

Attorneys 


New 


by 


Hon. 


By 


CARTER, District 


Sole 


Legal 
Revocation 


Louis 
Attorney 
Two World 
New York, 
Arjene R. 
Assist 
Attorney 


p 9 

Aid Society 
Defense Unit 
ROW 

10038 
Esq. 
Esq. 


YOrkK 
plan, 
Johnson, 
Hellers 
Zuck 
Plainti 


J. 


for 


Jd. Gefkowitz 
General of the 
Trade Center 

New York 10047 
Silverman, Esq. 
tant Attorney General 

Defendants 


State of 


{or 


Ju dg Gg 


New 


York 


> 


individual: 


New 


may be 
Gance Wi 
rection 


"Conditional release shall interrupt 
service of the sentence OF sentences 
and the remaining portion of the term 
or aggregate term | be held in 
abeyance. Every | sn so released 
shall be under the 
parole board {or 
Compliance wi 
release during the 
sion shall satis 
term or 
held in 


2 have ceed &. 


one year. The maxin 


crime classified as 4 mis@emeanor 1S a 
ment of one year or less Nev Pen 
aquilty of Class H & E felot 


sentenced to tern: of irpr: nment of one 
less, Id. €70.00 (4) - These are Ge Finite 
Those of more than one rear’sS imprisonmel 
minate under hew Vork Law, with 4 minimum 
years' impriscnment ind a maximum Of life 
and may be ir osed only for crime: classi 
ta. 970.00. A Getintte ©* itence is serv 

tio? } institut} rn whii 


recgiona 


or 


1nstan cic LO0n «at 


The 


of the New York 


expedited cons iacration 


with the stati 


to provide writte 


but 


inary injunction ¢ral ing plainti anc 

represent the right to appes* in person bezors the Parole H 

- " tw . * . ' 

Board ( Board") in connec tion with the Roard's consicera ‘a 

tion of their conditional release applications; mandating \ 
of such applications in conformity ‘ 


of imprison 
wi 670.15. . 
may be 
year Or 
sentences. ‘ 
ire nacter- 
of three 
- 
impri iment, 
icd felon: ' 
a , a county 2 
¢ an 17 ater- 


ching their co! 


reach. 


Rikers slana, the wi 


mr 
ees 


ditional releasc 


release uncer the 


Zurak notified in March, 1 some four 


months after filea@ his application that it hac Den 


denied. No reasons were given. 
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early in June, 1975, wi 
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condit 
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the inmates' files, are brought to the main parole 
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@his own to notice s errors {and 
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everything is left pretty much up to the Commissioner. 


Fundamental fairness cannot be achieved 


procedures for processing conditional release applica- 


tions unless the inmate-applicant is given the oppor- 
tunity to appear in person before the Board and to 


discuss his case with the Commissioner. 


appearance on applications tor conditional re: 


arguing that the cost of such hearincs woulG 


hibitive, and the demand on the Commissioner's time 


i : ; F 
unduly burdens given the present ize of the Board, 
the number of condit ec applications proce ed 


annually, and the already severe constraints on Board 


members' time by virtue of their other duties. it 2s 
clear, however, that neither financiai nor administra~ 
tive difficulties suffice to excuse the state from 
according basic due process richts to inmates. See, 
e.g., Detainees of Brook] n House of Detent ae 
Malcolm, 520 e. Sa 3902, 299 (2d Cir. 197515 mien Malcolm, 
607 F. 24 333, 341 n-.20. (20 Car. 1974). 

The trend towards req 1 that ba jue j ¢ 
safeguards be accorded in parole revocation and grant 

is to protect inmate fr bureaucratic 

arbitrariness and caprice, ang if ict rt ied 
upon impermissible considerations. See, Haymes ¥- Reaan, 


¥ gf i . } + = > - 4 + 
supra, 525 F. Sa at 544; United States.ex ret. vo™ on 


v. Chairman of New York State Board of Parole, supra, 


500 F. 2a at 929; see also, Cardaropoll v. Norton, 


S23 FP. 998-9 (2d Cir. 1975); Parole Relcase 


baw ane 
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UNITED STATES DISTRICT COURT 
CHAMBERS OF 
JUDGE ROBERT L. CARTER 
UNITED STATES COURTHOUSE 
FoOLeyY SQUARE 
NEW YORK. N. Y. 10907 


Natalie J. Kaplan, Esq./ 

The Legal Aid Society 

Parole Revocation Defense Unit 
15 Park Row 

New York, New York 10038 


Stanley L. Far 
Assistant Attc 
Two World Trad 


New York, 


Gustave 
etc. V.- 
do Civ. 4 


’ 


Dear Ms. Kaplan and Mr. Kantor: 


I am writing to advise you that an 


tiary hearing will be required in the ibove-ca 


matter. 


It is my understanding that a written 


ment of reasons for the Genia »9f conditional 


eviden- 
ptioned 


release 


is now being provided to & insu ssful applicants, 


pursuant to § 214(6) he C ection Law, as 


“ 3 
amanced 
amMmenceu.e 


It is also my understanding from » pavers submitted 
df 


by the state (See be sndant supplem Mer 
of Law, at 17) that the newly amence Corrections 
(as interpreted by the State, wvvides for aw 


orandum 
Law 
ritten 


statement of evidence relie oon by the Parole Board 
to be furnished to those applicants for conditional 


+ 


release whose applicati 


state- 


in exc 


With 
at the hearing 


Be Evidence on 
apparently unable tc 
decisions be 
eligibility. 


4. Evidentiary 
of, and the : 
conditional 
a personal 
prior to a decisior 


5. 


and the mechanics 


wo 


I would appreciate it if you wo ld inform 
me as soon as possible of the approximate ime it 
will take you to present evidence on these is 
the hearing. When I have received your estimates 
will be able to set this matter down for a definite 
date. 


Very truly yours, 


rea, (ids 
(c hot & ie ve ay 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


GUSTAVE ZURAK, WILLIAM MCAULIFFE, 
SALVATORE ZAMBUTO, WILLIE MACK, 
BENJAMIN SANTIAGO, MARTIN HALPERN, 

on behalf of themselves and all others 
similarly situated, 


Plaintiffs-Appellees, 


-against- 
76-2100 

PAUL J. REGAN, BENJAMIN WARD, RAYMOND 
DORSEY, WILLIAM BARNWELL, FRANK : AFFIDAVIT OF 
CALDWELL, MAURICE DEAN, MARTIN SERVICE 
GILBRIDGE, FRANK GROSS, ADA JONES, 
MILTON LEWIS, JOHN MAFFUCCI, LOUIS PIERRO, 
JOHN QUINN, and ANGEL LUIS RIVERA, 
Commissioner of New York State Board 
of Parole, individually and in their 
official capacities, 


Defendants-Appellants. 


STATE OF NEW YORK 
) 


COUNTY OF NEW YORK ) 

GORDON J. JOHNSON, being duly sworn, deposes and says 
that onFebruary 22, 1977, I served a copy of the within Petition 
For Rehearing by mailing via United States mail, postage pre- 


paid, a true and correct copy of same to the attorney for 


Defendants-Appellants, Louis J. Lefkowitz, Attorney General 


(Arlene Silverman, of Counsel), 2 World Trade Center, New York, 


New York 10047. 


GORDON J. 
Attorney for PRfintiffs-Appellants 
The Legal Aid Society 
Parole Revocation Defense Unit 
Sworn to before me this 15 Park Row - 19th Floor 
22nd day of February, 1977 New York, New York 10038 
tin (212) 577-3500 


York 


Noto 


Q 
Notary Public 


Pea W. OS 


